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Abstract

Examining legal decisions in Federal Courts, one must conclude that under the First and Fourteenth amendments to the United States Constitution, the City of Denver curfew ordinance is unconstitutional.  The Constitution guarantees all citizens the right to peaceable assembly and the Denver curfew ordinance impermissibly infringes upon this right.  The curfew ordinance also violates Denver minors’ rights to free travel, to speech, to expression, and to association.

The Curfew Ordinance makes it unlawful for all people under 18 years of age “to be in any public place or on the premises of any establishment” between the hours of “11:00 p.m. on any Sunday, Monday, Tuesday, Wednesday or Thursday until 5:00 a.m. the following day; and 12:01 a.m. on any Saturday or Sunday until 5:00 a.m. on the same day” without a parent or guardian.

With roots in English Common Law, the American juvenile justice system has often been a source of hot debate.  One issue of particular contention is that of juvenile rights.  Constitutional challenges to juvenile Curfews in Federal court have had mixed results in court with 4 ordinances being over-turned and three being upheld.

For the majority of every night, Denver strips all its residents under the age of 18, subject only to vague exceptions, of their constitutional right to be in any public place.  Under the Curfew Ordinance, the police are directed to arrest and detain any person under 18 for doing something that is completely legal for adults.  The Curfew Ordinance is a form of preventive detention that locks nearly all law-abiding, innocent minors in their homes every night, presumably in an effort to prevent undesirable activity by the few.  This sort of house arrest on all minors to prevent the possible criminal actions of a few is far too extreme and has been characterized by the United States Supreme Court as “too extravagant to deserve extended treatment.” Papachristou v.City of Jacksonville, 405 U.S. 156, 171 (1971).

Argument

The Juvenile Justice System in America has long been an issue of contention between lawmakers, politicians, courts, and the public. It has long been thought that the juvenile justice system must be different from that of adults, but opinions on how they should differ vary greatly. As asserted by Public broadcasting,  “The underlying rationales of the juvenile court system are that youth are developmentally different from adults and that their behavior is malleable. Rehabilitation and treatment, in addition to community protection, are considered to be primary and viable goals,” (Juvenile Justice).  Historically, juveniles have been treated differently than adults by the courts, but there is no overriding standard on how courts are supposed to treat juveniles. Federal and State courts are forced to determine juveniles’ rights on a case by case basis.  One issue that has been raised in courts across the country is that of the constitutionality of nocturnal juvenile curfew ordinances.  Of the eight federal court cases in which juvenile curfews have been contested, four ordinances have been overturned, three have been upheld, and one, the Denver, Colorado ordinance, has yet to be ruled on.

The earliest juvenile justice system in America can be traced back to the treatment of juveniles under English Common Law.   Children under the age of 14 were considered to be incapable of committing crimes unless criminal intent could be proven.  Those older than 14 were treated in the same manor as adults were.  It was not until 1899 when the first court specifically to deal with juveniles was created in Illinois.  This court found its jurisdiction in Parens Patriae, literally meaning “the state as parent.”  The court possessed complete discretion in how to treat juveniles (Del Carmen 1).  Since that time, many changes have taken place in the juvenile justice system, which contrast the adult justice system.  For instance, after juveniles are “taken into custody” rather than arrested, they are given a private hearing instead of a public trial.  If the juvenile is “found to have engaged in delinquent conduct” rather than being found guilty of a crime, the juvenile is committed to a correctional institution for rehabilitation and salvation whereas an adult would be incarcerated in order that he or she be punished.  These differences between the juvenile and adult justice systems have evolved over the past hundred years.

Many changes in the juvenile justice system took place during the 1960s and 1970s.  Up to this point, the Supreme Court had made few landmark decisions regarding the treatment of juveniles. However, under mounting public pressure, in decisions such as Kent v. U.S. 383 US 541 (1966) TA \l "Kent v. U.S. 383 US 541 (1966)" \s "383 U.S. 541" \c 1 , In re Gualt 387 U.S. 1 (1967) TA \l "In re Gualt 387 U.S. 1 (1967)" \s "387 U.S. 1" \c 1 , and In re Winship 397 U.S. 358 (1970)
 TA \l "In re Winship 397 U.S. 358 (1970)" \s "397 U.S. 358" \c 1 , the Court granted many rights to juveniles that were previously guaranteed only to adults.

Since these important decisions of the late 1970s, very little change has occurred within the juvenile justice system.  How to deal with juvenile delinquents is still a hot debate today.  Juvenile crime rates have fluctuated in recent years and many on both sides of the debate are calling for change in the way juveniles are treated.  One issue in particular contention is that of juvenile curfews.  Proponents deem them to be valid methods of juvenile crime and victimization prevention while opponents claim that juvenile curfews are unconstitutional.

The controversy surrounding juvenile curfews has existed since curfews were first instituted more than 100 years ago.  For example, in Ex parte McCarver, (46 S.W. 936, 937 Tex. Crim. 1898) TA \l "McCarver, 46 S.W. 936, 937 (Tex. Crim. 1898)" \s "46 S.W. 936" \c 2 , a curfew prohibiting anyone under twenty one years of age from being out past 9:00 p.m. was invalidated.  President Benjamin Harrison praised curfews as “the most important municipal regulation for the protection of the children of American homes, from the vices of the street.”  The debate raged over curfews has been brought in courts in at least 50 jurisdictions including at least eight federal circuits and fifteen state supreme courts.  Despite the discrepancies between federal districts, the Supreme Court has denied “Certiorari” (denied to hear) any cases involving juvenile curfews.

One particular curfew ordinance being challenged is that of Denver, Colorado. The Denver Ordinance (Appendix A), makes it unlawful for any minor, defined in the ordinance as “a person under eighteen (18) years of age . . . to be in any public place or on the premises of any establishment during curfew hours.” “Public Place” is defined in the ordinance as “any place to which the public or a substantial group of the public has access and includes, but is not limited to, streets, highways, sidewalks and the common areas of schools, hospitals, apartment houses, office buildings, transport facilities and shops.” The restrictions apply from 11:00 p.m. on any Sunday, Monday, Tuesday, Wednesday or Thursday until 5:00 a.m. the following day; and from 12:01 a.m. on any Saturday or Sunday until 5:00 a.m. on the same day. The Denver Ordinance provides four general exceptions to this rule and five affirmative defenses.

This Denver ordinance is unconstitutional under the First and Fourteenth amendments to the United States Constitution.  The First Amendment states, “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.” The Denver ordinance obviously infringes upon Denver minors’ right to peaceably assemble and also infringes upon minors’ fundamental rights of movement, speech, expression, and association. 

The Due Process clause of the Fourteenth Amendment has a substantive component that guarantees protection for freedoms that are “so rooted in the traditions and conscience of our people as to be ranked as fundamental and implicit in the concept of ordered liberty.”  Rochin v. California, 342 U.S. 165, 169 (1952) TA \l "Rochin v. California, 342 U.S. 165, 169 (1952)" \s "342 U.S. 165" \c 1 .  The Fourteenth Amendment  “provides heightened protection against government interference with certain fundamental rights and liberty interests,” Washington v. Glucksberg, 521 U.S. 702, 720 (1997) TA \l "Washington v. Glucksberg, 521 U.S. 702, 720 (1997)" \s "521 U.S. 702" \c 1 .

In constitutional challenges under the First and Fourteenth Amendments, Federal courts have universally found that unless the ordinance provides an explicit exception for the practice of First Amendment rights, the law is unconstitutional on its face.  In order for a curfew ordinance to be constitutional on its face, it must expressly state that the minor is not in violation of the ordinance if he or she is participating in any activity protected by the First Amendment.  Denver’s ordinance has no such exception and is, therefore, unconstitutional.  Over the past twenty-five years, seven federal courts have addressed the constitutionality of juvenile curfew ordinances. TA \l "Bykofsky v. Middletown, 401 F. Supp. 1242 (M.D. Penn. 1976)" \s "401 F.Supp. 1242" \c 1 
  Four ordinances have been struck down and while only three have been upheld.  Those ordinances that were upheld all contained an explicit exception for the practice of First Amendment rights, an exception that the Denver Curfew Ordinance does not have.  Denver’s curfew closely resembles the four ordinances that have been struck down in the federal courts as unconstitutionally overbroad as all of the ordinances did have some exceptions, but not explicitly exempting the practice of First Amendment rights.  

In Nunez v. City of San Diego, Waters v. Barry, McCollester v. City of Keene, and Johnson v. City of Opelousas, courts threw out the curfew ordinances at issue. Each provided exceptions like those in the Denver ordinance, but none contained explicit exceptions for the practice of First Amendment rights.

The Johnson court stated that the curfew in question “sweeps within its ambit a number of innocent activities which are constitutionally protected.  The stifling effect upon these legitimate activities is both real and substantial.  Since the absence of exceptions in the curfew ordinance precludes narrowing construction, we are compelled that the ordinance is constitutionally overbroad.”  Johnson v. City of Opelousas 658 F.2d at 1070 TA \s "658 F.2d 1065" . Simply put, because the curfew ordinance makes illegal activities which should not be crimes and activities which are protected by the constitution, the curfew ordinance is unconstitutional. 

The three federal decisions upholding curfew laws involved ordinances that provide exceptions for a variety of activities, including an explicit exception for the practice of First Amendment rights. The ordinance in question in Schleifer v. Charlottesville 159 F.3d 843 (4th Cir. 1998) TA \s "159 F.3d 843" , does not affect minors who are "exercising First Amendment rights protected by the United States Constitution, such as the free exercise of religion, freedom of speech and the right of assembly.”  The court extolled the Charlottesville city council saying, “It is perfectly clear that core First Amendment activities such as political protest and religious worship after midnight would be protected.” TA \s "159 F.3d 843"  The exemption of First Amendment protected rights is what allowed this ordinance to survive.  It did, however, barely pass constitutional muster as the decision was made by a vote of 2-1 with Circuit Judge Michael filing a dissenting opinion in which he states:

Children make up a quarter of our population, and their rights must not be ignored.  A city council cannot order such a large segment of the community to stay at home for thirty-three hours of every week unless its curfew satisfies strict scrutiny. Subjecting Charlottesville's ordinance to this test does not subvert the "democratic authority" of the City Council.  On the contrary, the Council's authority must be exercised within constitutional bounds.  The Council cannot, in the name of majority rule, take away constitutional rights of a minority, in this case all children under seventeen. Schleifer v. Charlottesville, 159 F3d. 843 (1998) TA \s "159 F.3d 843"  (Michael, J. dissenting).

 Similarly, in Qutb v. Strauss, 11 F.3d 490 (5th Cir. 1993) TA \l "Qutb v. Strauss, 11 F.3d 490 (5th Cir. 1993)" \s "11 F.3d 490" \c 1 , a challenge to a Dallas, Texas 1991 ordinance which exempted the exercise of First Amendment speech and associational rights; interstate travel; errands for parents; attendance at “school, religious, or civic organizational functions”; emergencies; employment activities; and travel to and from one’s home was upheld.  Id. at 490 TA \s "11 F.3d 490" .  The court held that “[d]efenses [were] the most important consideration” in establishing the constitutionality of the ordinance.  The court stated and explained each exemption, but then stated “[m]ost notably, if the juvenile is exercising his or her First Amendment rights, the curfew ordinance does not apply.”  Id. at 494 TA \s "11 F.3d 490" . 

Finally, the court in Bykofsky v. Middletown, 401 F.Supp. 1242 (M.D. Penn. 1976) TA \s "401 F.Supp. 1242"  upheld an 11:00 p.m. curfew ordinance that contained exceptions for a wide range of activities including the exercise of First Amendment rights Id. at 1246-47 TA \s "401 F.Supp. 1242" . Never has a federal court ruled that a curfew ordinance is constitutional unless it explicitly excepts the practice of First Amendment rights.  Without that exception, any curfew is unconstitutional.  Denver’s ordinance lacks this exception and is therefore unconstitutional.

 Courts have found that curfew laws are unconstitutional because they impermissibly violate the rights of minors.  Minors, just like all other American citizens, are persons with rights protected by the United States Constitution.  As the Supreme Court stated in Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 74 (1976) TA \l "Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 74 (1976)" \s "428 U.S. 52" \c 1 , "[c]onstitutional rights do not mature and come into being magically only when one attains the state-defined age of majority." 

A violation of minor’s rights requires judicial review just like a violation of adults rights.  When reviewing a law’s constitutionality, a court must first determine what standard of review is necessary.  Strict scrutiny under the United States Constitution is the most stringent type of judicial review that can be applied to a law.   At this level of analysis, the court "[m]ust decide whether the . . . provision is supported by a compelling state purpose and whether the means chosen to accomplish that purpose are narrowly tailored."  TA \l "Wygant v. Jackson Board of Education, 476 U.S. 267, 274 (1986)" \s "476 U.S. 267" \c 1 This level of examination is used only when the government is accused of curtailing a fundamental right or discriminating based upon “suspect classes,” or specific groups of people such as a specific race, religion, or sex. 

Strict Scrutiny should be applied to the Curfew Ordinance because the Denver curfew curtails the fundamental rights of movement, speech, expression, and association.  The Supreme Court has recognized all of these as fundamental rights.

The United States Supreme Court has confirmed the right to free movement, specifically the right to move about freely and remain in public places if one so desires.  TA \s "402 U.S. 611"  In many cases including Papachristou v. Jacksonville, 405 U.S. 156, 171 (1971). The Court stated that this freedom is “part of the amenities of life as we have known them.” The court then extolled, without dissent, the right to “walk”, “stroll”, “wander”, “loaf”, and “loiter.”  Papachristou 405 U.S. at 164 TA \s "405 U.S. 156" .  “Freedom of movement,” both “across frontiers” and “inside frontiers,” is “a part of our heritage.”  Kent v. Dulles, 357 U.S. 116, 126 (1958) TA \s "357 U.S. 116" .  “Freedom of movement is basic in our scheme of values.” 

As the Supreme Court of Iowa recognized in invalidating a juvenile curfew ordinance, the freedom to move about on the streets is “inextricably” linked with the exercise of other First Amendment rights and “must necessarily be protected under the First Amendment.”  City of Maquoketa v. Russell, 484 N.W.2D 179, 183 (Iowa 1992) TA \l "City of Maquoketa v. Russell, 484 N.W.2D 179, 183 (Iowa 1992)" \s "484 N.W.2d 179" \c 2 . “The right to walk the streets, or to meet publicly with one’s friends for a noble purpose or for no purpose at all – and to do so whenever one pleases – is an integral component of life in a free and ordered society . . . [that is] rooted in the First Amendment’s protection of expression and association.” Waters v. Barry, 711 F. Supp. 1125, 1134 (D.D.C. 1989) TA \s "711 F.Supp. 1125"  citing Papachristou v. Jacksonville, 405 U.S. 156, 171 (1971) TA \s "405 U.S. 156" .

The Curfew Ordinance violates Denver minor’s First Amendment Rights of speech, assembly, association, and free movement and is not narrowly tailored to serve any compelling government interest. Although Denver may have noble intentions, the Curfew Ordinance nevertheless “makes a crime out of what under the Constitution cannot be a crime” and is “aimed directly at activit[ies] protected by the Constitution.”  Coates, 402 U.S. at 616 TA \s "402 U.S. 611" .  It forbids minors from participating in constitutionally protected activities.

Defenses of curfew ordinances have varied somewhat with some defendants arguing that the curfew did not really violate the rights of minors and others arguing that the violation existed, but was justified.  In Nunez v. City of San Diego, 114 F.3d 935 (9th Cir. 1997) TA \s "114 F.3d 935" , the City of San Diego argued that its curfew ordinance did not implicate First Amendment rights because “going out at night does not itself communicate a message.”  Id. at 950 TA \s "114 F.3d 935" .  Thus, San Diego argued that the ordinance should not be seen as a restriction on conduct “integral to, or commonly associated with expression”. Id. TA \s "114 F.3d 935" 
The court in Nunez rejected this argument.  It concluded that the ordinance was a broad restriction that prohibited “conduct that is a necessary precursor to most public expression – thus qualifying as conduct ‘commonly associated with expression.’ ”  Id. TA \s "114 F.3d 935"  citing City of Maquoketa v. Russell, 484 N.W.2d 479, 483 (Iowa 1992) TA \l "City of Maquoketa v. Russell, 484 N.W.2d 479, 483 (Iowa 1992)" \s "484 N.W.2d 479" \c 2 .  The court noted that a broad restriction prohibiting minors from any conduct in public had an “integral effect on the ability of minors to express themselves.”  Id. at 950-951 TA \s "484 N.W.2d 479" .  Following historic principles, the court discussed whether the ordinance promoted a compelling state interest and whether it was narrowly tailored to achieve that interest.  Id. at 951 TA \s "484 N.W.2d 479" .

The Nunez court criticized San Diego for its failure to narrowly tailor the ordinance.  “The City did not create a robust, or even minimal, First Amendment exception to permit minors to express themselves during curfew hours without the supervision of a parent or guardian, apparently preferring instead to have no First Amendment exception at all.”  Id. TA \s "484 N.W.2d 479"  Given this basic infirmity, the court concluded that the ordinance was not a reasonable time, place, and manner restriction allowable under the First Amendment. Id. TA \s "484 N.W.2d 479"  

Denver's Curfew Ordinance is similarly overbroad.  The Curfew Ordinance curtails both non-communicative conduct and communicative conduct protected by the First Amendment.  Simply stated, the Curfew Ordinance prohibits a great deal of conduct by minors in public, including conduct protected by the First Amendment.  Minors are prohibited from such activities as attending late concerts, star-gazing at local parks, going for late night walks, hanging out at coffee shops, driving home after studying late at a friend’s house, socializing with friends following a school dance, meeting with friends to watch the sun rise, getting an early start for a day trip to ski or hike a mountain, watching meteor showers from local parks, continuing political or other debates with friends into the night, playing in a band that has concerts that extend beyond curfew hours, socializing with older siblings or friends, and many other late night and early morning activities.  Denver’s prohibition against such activities protected under the First Amendment is fatal to the Curfew Ordinance.

Another flaw with the Denver Curfew is that although juvenile curfews are adopted to reduce juvenile delinquency or other disruptive behavior, the Denver Curfew penalizes the innocent conduct of all young people that develop and perpetuate social relationships outside the home. Under the Curfew Ordinance, Denver minors are forbidden from associating with friends in public during curfew hours, even if they do not plan to engage in any conduct remotely threatening the peace or good order of society.

Denver’s desire to protect children from crime and violence is not, in itself, a sufficient justification for restricting minors’ fundamental rights more severely than the fundamental rights of adults.  The plague of violence does not uniquely affect juveniles; violence is “ubiquitous . . . [and] afflicts all of us.”  Waters, 711 F. Supp. at 1137 (D.D.C. 1989) TA \s "711 F.Supp. 1125" .  As the Supreme Court noted in Papachristou v.City of Jacksonville, 405 U.S. 156  (1971) TA \s "405 U.S. 156" , when striking down a vagrancy statue:

The implicit presumption in these generalized vagrancy standards – that crime is being nipped in the bud – is too extravagant to deserve extended treatment.  Of course, vagrancy statues are useful to the police.  Of course, they are nets making easy roundup of so-called undesirables.  But the rule of law implies equality and justice in its application.  [These laws] are so tipped that evenhanded administration of the law is not possible.

Id at 171 TA \s "405 U.S. 156" .

Reducing crime is a noble goal, but the City must provide additional reasons showing why a fear of crime justifies curtailing minors’ rights, but not those of adults.

A minor’s decision to leave the house is plainly distinct from the decision to engage in criminal activity; most children venture out at night to participate in harmless leisure activities, not crimes.  Far from addressing a precisely delineated set of activities that require children to make critical choices, a curfew prohibits virtually all late night activities including numerous constitutionally protected activities.  Given the broad range of lawful activities that juvenile curfews curtail and the amount of juvenile violence and victimization that they cannot ameliorate, it is clear that the Curfew Ordinance constitutes an impermissible use of City regulatory power.

Even if reducing juvenile crime and victimization is a compelling state interest, juvenile curfews must be narrowly tailored to achieve that objective.  Narrow tailoring requires a close nexus between a city’s interest and the use of juvenile curfews.  In City of Richmond v. J.A. Croson Co. , 488 U.S. 469 (1989) TA \l "City of Richmond v. J.A. Croson Co. , 488 U.S. 469 (1989)" \s "488 U.S. 469" \c 1 , the Supreme Court stated that the narrowly tailored requirement ensures the means chosen so closely fit the compelling interest that there is “little or no possibility” that the motive behind the classification was illegitimate.  Id. at 492 TA \s "488 U.S. 469" .  Also, in Waters v. Barry, 711 F. Supp. 1125 (D.D.C. 1989) TA \s "711 F.Supp. 1125" , the court held that restrictions must “bear an intimate relationship to the problem.”  Id. at 1134 TA \s "711 F.Supp. 1125" .  In Waters the court invalidated a curfew ordinance similar to Denver’s, finding that the regulation subjected the city’s juveniles to virtual house arrest “without differentiating among those juveniles likely to embroil themselves in mischief, or among those activities most likely to produce harm.”  Id. at 1134 TA \s "711 F.Supp. 1125" .  The Waters court also noted that, “[l]ogic. . . suggests that the only juveniles for whom the Act will likely have meaning will be those already inclined to obey the law.  When fundamental interests are at stake, this inversion of anticipated effects render the Act constitutionally unacceptable.”  Id. TA \s "711 F.Supp. 1125"   Thus, curfews will more likely have an adverse impact on the fundamental rights of innocent youths than those involved in illegal activities.

The breadth of the Curfew Ordinance is unreasonable.  It does not even come close to the “narrowly tailored” requirement for passing strict scrutiny.   The law subjects minors to arrest simply for being in public during a specific time.  No matter what the minor is doing out at that time, with a few vague exceptions, he or she is in violation of the Curfew Ordinance and is subject to arrest.

Cases regulating sensitive areas of liberty require "," Skinner v. Oklahoma, 316 U.S. 535, 541 (1942), ascrutinystrict nd "even though the governmental purpose be legitimate and substantial, that purpose cannot be pursued by means that broadly stifle fundamental personal liberties when the end can be more narrowly achieved.  The breadth of legislative abridgment must be viewed in the light of less drastic means for achieving the same basic purpose."  Shelton v. Tucker, 364 U.S. 479, 488. TA \s "364 U.S. 479"   There are certainly less drastic means to accomplish Denver’s goals.  For instance, Boston, Massachusetts has had great success in curbing juvenile crime and victimization without the use of a nocturnal curfew through the use of late night, community-based activities to discourage minors from committing crimes.  According to the Office of Juvenile Justice and Delinquency Prevention, Boston boasts one of the lowest juvenile crime rates in the country.  The Boston program seeks to build coalitions among law enforcement personnel, social service personnel, school officials, health professionals, parents, and the city’s youth population.  These programs have yielded great success without the use of a nocturnal curfew  PRIVATE
(Privor 415).

With the broad restrictions imposed by Denver, all minors could be barred from the streets, public parks, and elsewhere regardless of the innocence of the reasons for being there.  This is not constitutional.  The right to move about and to linger, even loiter, is well established along with the right to freely associate.  These rights are protected by the Constitution and any law violating them must satisfy strict scrutiny, which the Denver curfew ordinance does not.  Denver cannot justify its restriction on  Denver minor's rights under either the First or Fourteenth Amendments of the United States Constitution. 
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Appendix A: The Denver Curfew Ordinance

Sec. 34-61. Curfew.

(a) In this section:

(1) Curfew hours means:

a. 11:00 p.m. on any Sunday, Monday, Tuesday, Wednesday or Thursday until 5:00 a.m. the following day; and

b. 12:01 a.m. on any Saturday or Sunday until 5:00 a.m. on the same day.

(2) Emergency means an unforseen combination of circumstances or the resulting state that calls for immediate action. The term includes, but is not limited to: a fire, a natural disaster, an automobile accident, or any situation requiring immediate action to prevent serious bodily injury or loss of life.

(3) Establishment means any privately owned place of business operated for a profit to which the public is invited including, but not limited to, any place of amusement or entertainment.

(4) Guardian means:

a. A person who, under court order, is the guardian of a minor; or

b. A person who otherwise has legal custody of a minor; or

c. A public or private agency with which a minor has been placed by a court.

(5) Minor means a person under eighteen (18) years of age.

(6) Parent means a person who is the natural parent, adoptive parent, step-parent, or foster parent.

(7) Public place means any place to which the public or a substantial group of the public has access and includes, but is not limited to, streets, highways, sidewalks and the common areas of schools, hospitals, apartment houses, office buildings, transport facilities and shops.

(8) Remain means to:

a. Linger or stay; or

b. Fail to leave premises when requested to do so by a police officer or the owner, operator, or other person in control of the premises.

(9) Serious bodily injury means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement or protracted loss or impairment of the function of any body member or organ.

(b) It shall be unlawful for a minor to be in any public place or on the premises of any establishment during curfew hours, unless he or she is:

(1) Accompanied by his or her parent or guardian; or

(2) In the custody of and accompanied by a person who has reached eighteen (18) years of age, but only if the person possesses the written consent of the minor's parent or guardian; or

(3) In a motor vehicle currently being used in interstate travel; or

(4) Engaged in an employment activity, or going to or returning home from an employment activity, without any detour or stop.

(c) It shall be unlawful for a parent or guardian of a minor to knowingly permit, or by insufficient control allow, the minor to be in or remain in any public place or on the premises of any establishment during curfew hours unless the minor is:

(1) Accompanied by the minor's parent or guardian; or

(2) In the custody of and accompanied by a person who has reached eighteen (18) years of age, but only if the person possesses the written consent of the minor's parent or guardian; or

(3) In a motor vehicle currently being used in interstate travel; or

(4) Engaged in an employment activity, or going to or returning home from an employment activity, without any detour or stop.

(Code 1950, § 812.1; Ord. No. 376-94, § 2, 5-31-94)

Sec. 34-62. Defenses. 

(a) It shall be an affirmative defense to charges under subsections (b) and (c) of section 34-61 that the minor was:

(1) Involved in an emergency; or

(2) On the sidewalk abutting the minor's residence or abutting the residence of a next door neighbor if the neighbor did not complain to the police department about the minor's presence; or

(3) Attending an official school, religious or other recreational activity supervised by adults and sponsored by the city, a civic organization, religious organization, or another similar entity; or

(4) Going to or returning home from, without any detour or stop, an official school, religious or other recreational activity supervised by adults and sponsored by the city, a civic organization, religious organization, or another similar entity; or

(5) On an errand at the direction of his or her parent or guardian, without any detour or stop.

(b) It shall be an affirmative defense to charges under subsection (c) of section 34-61 that the minor has been determined by a court prior to the alleged violation to be beyond the control of the parent or guardian.

(Ord. No. 376-94, § 2, 5-31-94)

Sec. 34-62.5. Reporting requirements.

The city attorney's office shall provide biannual reports to the city council on the first of March covering the preceding months of September, October, November, December, and January, and on the first of October covering the preceding months of February, March, April, May, June, July, and August. These reports shall include the following information:

(1) The number of curfew citations issued and convictions entered in the last year;

(2) The sentence imposed by the court for each curfew conviction;

(3) The ethnicity, sex, and age of the youth cited for violation of curfew;

(4) A map depicting the geographic location where the minors were cited for curfew violation; and

(5) Any other information requested by the council.

(Ord. No. 376-94, § 2, 5-31-94; Ord. No. 543-97, § 1, 8-18-97; Ord. No. 966-99, § 1, 12-20-99)

Sec. 34-62.75. Reserved.

Editor's note--Ord. No. 966-99, § 2, adopted Dec. 20, 1999, repealed § 34-62.75, which pertained to expiration of sections 34-61, 34-62 and 34-62.5 and derived from Ord. No. 376-94, § 2, adopted May 31, 1994, and Ord. No. 373-95, § 1, adopted May 22, 1995.

� Legal citations are done according to the Federal Rules of Civil Procedure Rule 10, which is explained in A Uniform System of Citation also known as The Bluebook. Since court decisions are U.S. government documents, their texts are public domain and may be freely copied and retransmitted.  The typical fashion for a case citation is a reference to the case reporter in which the case can be found in the form Plaintiff v. Defendant, First Book Number Series Second Book Number, (date in the form yyyy).





� Two other federal decisions have also touched upon the subject.  In Ruff v. Marshall, 438 F.Supp. 303 (M.D.Ga. 1977), t� TA \l "f v. Marshall, 438 F.Supp. 303 (M.D.Ga. 1977), t" \s "438 F.Supp. 303" \c 1 �he court invalidated a curfew ordinance that applied to all citizens, not just juveniles.  The court ruled that such “curfews are constitutionally permissible only when there is some real and immediate threat to public safety which cannot be adequately met through less drastic alternatives and where the curfew itself is tailored in duration and application so as to meet the specific crisis without unnecessary infringement on individual liberties.”  Id. at 306.  In Naprstek v. City of Norwich, 545 F.2d 815 (2nd Cir. 1976), T� TA \l "rstek v. City of Norwich, 545 F.2d 815 (2nd Cir. 1976), T" \s "545 F.2d 815" \c 1 �he Second Circuit struck down a juvenile curfew ordinance as void for vagueness because it specified only a beginning hour, and not an ending hour, for the curfew. The opinion did not address the issues raised in this action.
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